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Qpi nion by Simms, Adm nistrative Trademark Judge:

Hayes M croconmputer Products, Inc. (opposer), a Georgia
corporation, has opposed the application of Archtek America
Corporation (applicant), a California corporation, to
regi ster the mark "SMARTLI NK" for conputer peripherals,
nanmel y, nodens for conputers, and conputer nodem operating

software and manuals sold as a unit for use in the field of
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t el ecommuni cations.® In the notice of opposition, opposer
asserts that it makes and sells data comruni cations products
such as conputer prograns, nodens and ot her conputer
products; that opposer owns a nunber of registrations, which
i nclude the mark SMARTCOM for conputer prograns for use in
conputer communi cations and simlarly described products;
and that applicant's mark SMARTLI NK so resenbl es opposer's
previously used and registered narks as to be likely to
cause confusion, to cause m stake or to deceive. In the

al ternative, opposer asserts that applicant's mark is nerely
descriptive or deceptively m sdescriptive and that applicant
is not the owner of the mark herein sought to be registered.
Applicant in its answer denied the essential allegations of
opposer's pleading but admtted that the respective goods
travel in simlar channels of trade and are used for data
comuni cations. Applicant also asserted the affirnative

def enses of uncl ean hands, |aches and estoppel.

On February 29, 1996, the Board granted applicant's
cross-notion for sunmary judgnent with respect to opposer's
Section 2(d) (likelihood of confusion) claim finding that
there is no genuine issue on the question of |ikelihood of
confusion and that applicant is entitled to judgnent on this
claimas a matter of law. ©Mre particularly, the Board found
that confusion is unlikely as a natter of |aw because the

mar ks SMARTLI NK and SMARTCOM are too dissimlar, especially

lAppl ication Ser. No. 74/325,215, filed Cctober 26, 1992, based
upon first use and first use in commerce since June 10, 1989.
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in view of the fact that the term"smart" per se is wdely
used, non-distinctive and a nerely descriptive termin the
conputer field. The Board reset trial dates and this case
proceeded to trial on the remaining issues--whether
applicant's mark is nerely descriptive (or deceptively

m sdescriptive) and whether applicant is the owner of the
mar k sought to be registered.

At trial, opposer submtted a notice of reliance on
portions of various printed publications, on applicant's
answers to opposer's interrogatories and on applicant's
responses (witten responses rather than docunents) to
opposer's first request for production of docunents. Qpposer
al so relied upon a discovery deposition of Steven Lu. During
its testinony period, applicant submtted a notice of
reliance upon three third-party registrations obtained from
a CD- ROM program provi ded by the Patent and Tradenmark O fice
for searching regi stered and pendi ng trademarks. Applicant
al so has attenpted to rely upon a declaration of its
presi dent. We have not considered this declaration. By
agreenent of the parties, the testinony of a witness nmay be
submtted in the formof an affidavit. See Trademark Rule
2.123(b) and TBMP Section 716. However, no such stipul ation
was submtted in this case. Accordingly, the evidence nust

be excl uded. 2

By this declaration, applicant attenpts to establish that it
pur chases nodens from Archtek Tel ecom Corporation, a Tai wanese
corporation which applicant's president founded; that applicant
performs quality control inspections on nodens fromthis
conpany; that applicant exclusively controls the nature and
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As not ed above, opposer has relied upon a nunber of
excerpts fromtrade publications and natter carried on the
Busi ness Wre.® |t appears that opposer subnmitted these
articles because of the appearance therein of the expression
"smart |ink" and variations thereof. Many of the references
contain the term"Smart Link" (or “SmartLink”) as a
trademark of others. For exanple, the foll ow ng sentence

appears in an article from Network Wek, of March 10, 1995:

That said, the group has an aggressive devel opnent
schedul e, and says that it plans to release a draft
version of SmartLink later this spring.

In Infowsrld, dated February 12, 1996, the follow ng

sent ences appear:

Each Smart Qbj ect knows how to interact with its peers
and uses SmartLinks to connect wwth them..

As each Smart Cbj ect was placed in the SmartW ndow,
Advi sor di al ogs hel ped ne select and create the
appropriate SmartLi nk between them

O her exanpl es appear bel ow

A hypertext smart link feature is perhaps the nost
useful conponent. Mst HTM. docunent |inks are static
and nust be rewitten each tinme a docunent is noved,
renamed or updated. WebServer tracks these changes and
automatical ly updates the |inks.

quality of the goods using the mark within this country; and
that new products devel oped by the Tai wanese conpany for sale in
this country are sent to applicant for performance,
conpatibility and quality testing. These are facts that are
established, in any event, in the discovery deposition relied on
by opposer.

3Wth respect to articles which may have been carried on the

Busi ness Wre, we have given relatively little weight to that
matt er because, wi thout evidence that such articles appeared in
printed publications, the exposure to the public is
guestionable. See In re Manco Inc., 24 USPQd 1938, 1939 n. 4
(TTAB 1992) and cases cited there.
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Governnent Conputer News, June 5, 1995;

*x * * % %

Version 3.0 enhancenents feature Unlnstaller's
SmartLink technology to |l et users nove, archive, and
transport docunments and files as discrete objects.

| nfoworl d, June 12, 1995;

Al t hough work on the technical specifications,

provi sionally dubbed the SmartLink Architecture, began
"several nonths ago," Robert Pascoe of IBMs Software
Sol utions Division, who chairs the consortiums
operations subconmttee, said that the group’'s work is
still at a very early stage.

Conmput ergram I nternational, March 23, 1995;

* * * % %

Net War e Managenent System 2.1 will add SmartlLink, which
i ntegrates NMS "snap-in" applications, according to
sources close to Novell. The current version requires
adm nistrators to access each application separately

t hrough the NVS consol e.

PC Week, January 16, 1995; and

* * * % %

It also reflected a 1.3 percent increase in access
lines in service and an increase in revenues from
prem um services |ike Total phone and SmartLi nk.

Edge, Novenber 1, 1993.

From applicant's di scovery responses, we glean the
followng information. Applicant's first use of its mark was
in connection with sales brochures sent to conputer deal ers
in 1989, and the first sale by applicant was made in 1990.*

Applicant pronotes its SMARTLI NK products by way of

‘W& note that the application asserts a first use of the mark as
a trademark in commerce on June 10, 1989.
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advertisenents in conputer magazines, by direct mail, at
trade shows and through press rel eases. Archtek Tel ecom
Corporation, a Taiwanese corporation, distributes SMARTLI NK
products throughout Europe. The interrogatory responses al so
indicate that applicant is not aware of any instances of
actual confusion. The di scovery deposition of applicant
further establishes that Archtek Tel ecom Corporation, which
owns 80 percent of applicant, first sold goods bearing the
mark in 1986 or 1987.

Qpposer has not filed a brief. Applicant, in its brief,
argues that its mark does not imediately tell consuners
what the goods are but rather requires the exercise of
i magi nati on, thought and perception by the consuner.

Further, applicant contends that the mark sought to be
registered is not in comon usage by others as a description
of the sanme or rel ated goods or services.

W agree. On this record, it is clear that there is no
evi dence from which one may concl ude that the mark SMARTLI NK
is nerely descriptive of conputer nodens or conputer nodem
operating software in the field of tel ecommunications. The
excerpts relied on by opposer denonstrate use of the term
“Smart Li nk” as a trademark (apparently owned by one or nore
ot her conpanies) or use of “smart |ink” in different
contexts (e.g., “A hypertext smart link feature.”). Conpare
In re Cryonedi cal Sciences Inc., 32 USPQ2d 1377 (TTAB 1994)
(SMARTPROBE hel d nerely descriptive of disposable

cryosurgi cal probes because consuners will perceive
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applicant's mark as descri bi ng probes equi pped with
M cr opr ocessors).

On the question of ownership, opposer has pointed to no
facts (and we are aware of none) fromwhich we nay concl ude
that applicant is not in fact the owner of the nmark sought
to be registered in this country.

Deci sion: The opposition is dism ssed.

J. D. Sans

R L. Sinmms

G D. Hohein
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board



